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SEE THE CIRCULAR 230 DISCLAIMERS APPENDED TO THE 
CONCLUSION OF THIS WASHINGTON REPORT. 

This Washington Report summarizes a few of the more important cases and 
rulings in the estate and gift tax areas which were decided or reported by the 
courts and the Internal Revenue Service in June of 2011, and on which we 
have not previously reported in Bulletins on insurance-related estate and gift 
tax matters.  

 
Cases 

1.         Hendrix v. Commissioner, TC Memo 2011-133 (June 15, 2011) 

The Tax Court, in a memorandum decision, has ruled that the defined value formula 
clauses used by taxpayers/donors to fix the fair market value of the John H. Hendrix 
Corp. (JHHC) stock that each taxpayer transferred during 1999 to various family trusts 
and to a charitable foundation are valid.  The Court determined that the formula 
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clauses were reached at arm’s length, and are not void as contrary to public policy.  
Accordingly, they set the applicable value for gift tax purposes.   

“Taxpayers” John H. and Karolyn M. Hendrix owned interests in the voting and nonvoting 
common stock of JHHC, a Texas S Corporation the stock of which had been partially 
redeemed and recapitalized in 1997.   

In or about 1999 Taxpayers asked their attorney, Mr. Dyer, for estate planning advice. 
Taxpayers informed Mr. Dyer that they wanted to give some of their JHHC stock to their 
daughters (through trusts) and to a charitable entity. Because the stock was hard to value, 
Mr. Dyer suggested that Taxpayers use a formula clause to define the stock transfer at the 
time of the gift in terms of dollars rather than in percentages, while fixing for Federal gift 
tax purposes the value of the transfer of the stock.  

As a vehicle for the charitable gift, Taxpayers chose a donor-advised fund associated with 
and administered by the Greater Houston Community Foundation (the “Foundation”).  Mr. 
Dyer informed the Foundation that Taxpayers wanted to make a significant charitable 
contribution to the Foundation of (1) $20,000 to establish a donor-advised fund and (2) 
JHHC nonvoting stock.   

On October 6, 1999, Mr. Dyer sent to the Foundation a draft of an assignment agreement 
and enclosed a dispute resolution and buy-sell agreement (dispute resolution and buy-sell 
agreement) executed by JHHC and its shareholders approximately 2 months before. The 
draft indicated that Taxpayers would give JHHC stock to the Foundation and would 
transfer (part as a gift and part as a sale) JHHC stock to trusts benefiting the daughters. 
The draft indicated that a formula clause would set the portion of JHHC stock transferred 
to the trusts and the remaining portion given to the Foundation.  

Taxpayers retained an appraiser (Howard Frazier) in the fall of 1999 to estimate the value 
of the JHHC nonvoting stock.  Frazier did so on the basis of the 1997 redemption 
valuation of the JHHC preferred stock, and JHHC’s accounts and tax records. In 
accordance with the estimate, Taxpayers decided that each of them would give $50,000 of 
JHHC nonvoting stock to the Foundation and would transfer $10,519,136.12 of JHHC 
nonvoting stock to a generation-skipping tax (GST) trust and $4,213,710.10 of JHHC 
nonvoting stock to an issue trust. The issue trust, in turn, benefited the daughters through 
other issue trusts.  

On or about December 29, 1999, each petitioner executed trust agreements forming a GST 
trust and an issue trust for the benefit of the daughters. Each trust consisted of three 
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separate and equal shares for the benefit of Taxpayers’ three daughters.  

On December 30, 1999, Taxpayers entered into an agreement that partitioned into separate 
property their community property interests in the JHHC nonvoting common stock. 
Afterwards, each petitioner owned 403,241.85 shares of JHHC nonvoting stock.  

On December 31, 1999, each Taxpayer, the trustees, and the Foundation executed an 
assignment agreement that irrevocably assigned 287,619.64 shares of the assignor’s JHHC 
nonvoting stock to the assignor’s GST trust and to the Foundation. Each agreement 
effected the transfer pursuant to a formula under which: (1) A portion of the assigned 
shares having a fair market value as of the effective date equal to $10,519,136.12 was 
assigned to the trustees to be held in equal shares for the benefit of the daughters, and (2) 
any remaining portion of the assigned shares was assigned to the Foundation for the 
benefit of the donor-advised fund. The assignment agreements defined fair market value 
as the price at which those shares would change hands as of the effective date between a 
hypothetical willing buyer and a hypothetical willing seller, neither under any compulsion 
to buy or to sell and both having reasonable knowledge of relevant facts. The assignment 
agreements required that the trusts pay proportionally any gift taxes imposed as a result of 
the transfer. The assignment agreements required that the trustees sign promissory notes 
obligating the trustees to pay $9,090,000 to each petitioner.  The notes, stock powers and 
stock certificates also were signed on December 31, 1999. 

On the same day, a second set of assignment agreements was executed containing the 
same terms as the first set of assignment agreements, except that each petitioner 
irrevocably transferred 115,622.21 of JHHC nonvoting stock to his or her corresponding 
issue trust and to the Foundation, and the fair market value of the stock for the benefit of 
the daughters was set at $4,213,710.10. The second set of assignment agreements directed 
the trustees to deliver to each petitioner a note in the amount of $3,641,233.  

Under the assignment agreements, Taxpayers had no right or responsibility for allocating 
the shares among the transferees on a per-share basis. The assignment agreements left that 
allocation to the transferees. Under a dispute resolution and buy-sell agreement any 
dispute related to the fair market value between or among JHHC, the shareholders, 
assignees, or any party was required to be resolved by arbitration, if it could not be 
resolved by agreement.   In fact, both the Foundation and the trusts hired separate 
appraisers who concluded that the JHHC nonvoting stock according to the fair market 
value of $36.66-per-share.  The Foundation and the trustees entered into confirmation 
agreements, effective as of December 31, 1999, that allocated the JHHC shares amongst 
them based on this value. Taxpayers were not parties to those confirmation agreements 
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Taxpayers’ Position  

On April 12, 2000, each Taxpayer filed a federal gift tax return for 1999. On each return, 
the corresponding Taxpayer claimed a charitable contribution deduction of $50,000 and a 
total taxable gift of $1,414,581.37 (the value of the shares transferred to the trusts less the 
notes from those trusts). 

Later, the Taxpayers stipulated that, if the formula clauses were determined to be invalid, 
“then the fair market value of the shares transferred to each transferee shall be based on a 
per share value of $48.60 times the number of shares agreed to by each transferee in the 
Confirmation Agreements executed by the transferees.”  This was the value contended for 
by the government on audit.  However, under the terms of the formula clause, the only 
effect of the increase in value would be to increase the number of shares transferred to the 
foundation, and hence there would be no net increase in the gift tax. 

The Court’s Opinion 

The Court agreed with Taxpayers that the applicable value of the stock was $36.66 per 
share, and that each petitioner could deduct the claimed $50,000 in charitable 
contributions.  

The Court found Succession of McCord v. Commissioner, 461 F.3d 614 (5th Cir. 2006), 
revg.  120 T.C. 358 (2003), to be dispositive on the issue of the validity of the formula 
clause. (See our Bulletins Nos. 06-126 and 03-71.  See also Estate of Christiansen v. 
Commissioner, 586 F.3d 1061, (8th Cir. 2009), discussed in our Bulletins Nos. 10-10 and 
08-24/)   

McCord upheld the validity of a “defined value” clause to determine the value of gifts of 
family limited partnership interests.   The Court nevertheless found it necessary to address 
the government’s alternative arguments that: (1) The formula clauses were invalid because 
they were not the result of an arm’s-length transaction; or (2) the formula clauses are void 
as contrary to public policy.  In McCord, the government had waived this second 
argument on appeal. 

Arm’s-Length Transaction  

The Court began by noting that “[g]enerally, a taxpayer may structure a transaction in a 
manner that minimizes or avoids taxes by any means the laws allow . . .  [citing Gregory 
v. Helvering, 293 U.S. 465, 469 (1935)].”  A court may nevertheless disregard the form of 
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a transaction in favor of its substance where there is “collusion, an understanding, a side 
deal, or another indicium that the transaction was not at arm’s length.” Such disregard 
cannot, however, be based on “mere suspicion and speculation arising from the fact that a 
taxpayer engaged in estate planning.”  

Where a third party (such as a charity without familial or financial ties to the transferee’s 
family group) is involved, it is not appropriate to presume that a transfer is a gift.  In that 
case, there must be “credible evidence that the parties colluded or had side deals or that 
the form of the transactions otherwise differed from the substance.”   Such evidence 
cannot be inferred merely from the facts that Taxpayers and their daughters were “close,” 
or that the daughters benefited from their parents’ estate plan.  The Court found no 
evidence “to persuade us either that the formula clauses were not subject to negotiation or 
that [Taxpayers] and the daughters’ trusts lacked adverse interests. . . . [E]conomic and 
business risk assumed by the daughters’ trusts as buyers of the stock (i.e., the daughters’ 
trusts could receive less stock for their payment if the JHHC stock was overvalued) placed 
them at odds with Taxpayers and the Foundation.”  

The Court also declined to find collusion between Taxpayers and the Foundation (which 
was represented by independent counsel).  The Foundation “accepted various potential 
risks incident to its receipt of Taxpayers’ gift of the JHHC stock, including a loss of the 
Foundation’s tax-exempt status if it failed to exercise due diligence as to the gift.”  The 
Foundation also had a fiduciary obligation under state and federal tax law to ensure that it 
received the number of shares it was entitled to receive under the formula clauses.   

Public Policy  

In Commissioner v. Procter, 142 F.2d 824 (4th Cir. 1944), the taxpayer created trusts for 
the benefit of his children and transferred to the trusts remainder interests in certain trusts 
created by his grandfather. The taxpayer’s trust indenture contained a provision that, 
should it be determined by final judgment of any court that the transfer was subject to gift 
tax, the value of the property subject to gift tax should be deemed never to have been 
transferred (effectively voiding the portion of the transfer subject to gift tax). The Court 
characterized this provision as a “device” that was contrary to public policy. It noted that 
“. . .the provision discourages the collection of the tax by the public officials charged with 
its collection, since the only effect of an attempt to enforce the tax would be to defeat the 
gift.” A challenge by the Revenue Service in these circumstances is thus rendered “moot.”

Proctor was distinguished by the Court in Hendrix because “the formula clauses do not 
immediately and severely frustrate any national or State policy. To the contrary, the 
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fundamental public policy here is one of encouraging gifts to charity, and the formula 
clauses support that policy.”  Nor did the clause at issue in Hendrix impose a condition 
subsequent that would defeat the transfer. 

The Court therefore held that the formula clauses are not void as contrary to public policy. 
Given this holding, the Court ruled that “no additional value” passed to the Foundation as 
of December 31, 1999, and Taxpayers are entitled to deduct the $100,000 in charitable 
contributions claimed.  

  

  

Private Letter Rulings 

2.         PLR 201123048 

In PLR 201123048, the Internal Revenue Service refused to waive the 60-day rollover 
requirement where, due to the taxpayer’s spouse’s death, it would be impossible for him 
to complete the proposed rollover.  Because the amount distributed was received by 
taxpayer’s spouse from his retirement plan prior to his death, his spouse was precluded 
from rolling over the funds to a tax-deferred account in her name.  

In PLR 201123048, “Wife” represented that “Husband” received a distribution from Plan 
X (which mandated a “cash out” of the plan assets upon reaching age 65).  Husband 
initiated arrangements to move the funds to an IRA in order to maintain the funds in a tax 
free vehicle.  In the meantime, Husband deposited the distribution into a joint account 
with Wife. Between the time of the distribution from Plan X and his scheduled rollover, 
Husband became ill and passed away. Wife sought to complete the rollover intended by 
Husband.  

Wife requested a ruling that the Internal Revenue Service waive the section 402(c)(3) 60 
day rollover requirement with respect to the distribution, and allow Wife to make a 
rollover contribution to a tax-deferred vehicle in her name.  

Section 402(c)(3)(B) of the Code provides, in relevant part, that, with respect to retirement 
plan distributions occurring after December 31, 2001, the Secretary may waive the 60-day 
requirement under section 402(c) where the failure to waive such requirement would be 
against equity or good conscience, including casualty, disaster, or other events beyond the 
reasonable control of the individual subject to such requirement.  
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Rev. Proc. 2003-16, 2003-4 I.R.B. 359 (see our Bulletin No. 04-33), provides that in 
determining whether to grant a waiver of the 60-day rollover requirement, the Service will 
consider all relevant facts and circumstances, including: (1) errors committed by a 
financial institution; (2) inability to complete a rollover due to death, disability, 
hospitalization, incarceration, restrictions imposed by a foreign country or postal error, (3) 
the use of the amount distributed (for example, in the case of payment by check, whether 
the check was cashed); and (4) the time elapsed since the distribution occurred.  

The Revenue Service determined that the information presented and documentation 
submitted by Wife was consistent with her assertion that Husband’s failure to accomplish 
a timely rollover was caused by the death of Husband prior to a completed rollover.  
Because Husband is deceased, it would be impossible for him to complete the proposed 
transaction.  However, since the distribution was received by Husband from Plan X prior 
to his death, Wife is precluded from rolling the funds over into a tax-deferred account in 
her name under section 402(c)(9) of the Code (which treats the surviving spouse as the 
plan participant where a distribution is received after the actual participant’s death). 
Therefore, the Service declined to grant a waiver of the 60-day rollover period and allow 
Wife to roll the funds over into a tax-deferred account in her name. 

We note that this result seems harsh in that the Service apparently did not even mention 
the option of a late rollover into an account in Husband’s name.  Presumably, Wife, the 
likely designated beneficiary of that account (or even as the beneficiary of Husband’s 
estate) could then commence a rollover into an account in her name. 

Any AALU member who wishes to obtain a copy of any of the items discussed in this 
Washington Report may do so through the following means: (1) use hyperlink above next 
to “Major References,” (2) log onto the AALU website at http://www.aalu.org/ and enter 
the Member Portal with your last name and birth date and select Current Washington 
Report for linkage to source material or (3) email Anthony Raglani at raglani@aalu.org 
and include a reference to this Washington Report. 

 
 

In order to comply with requirements imposed by the IRS which may apply to 
the Washington Report as distributed or as re-circulated by our members, please 

be advised of the following:  
 

THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE 
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USED, AND IT CANNOT BE USED, BY YOU FOR THE PURPOSES OF 
AVOIDING ANY PENALTY THAT MAY BE IMPOSED BY THE 

INTERNAL REVENUE SERVICE.  
 

In the event that this Washington Report is also considered to be a "marketed 
opinion" within the meaning of the IRS guidance, then, as required by the IRS, 

please be further advised of the following:  
 

THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE 
PROMOTIONS OR MARKETING OF THE TRANSACTIONS OR 

MATTERS ADDRESSED BY THE WRITTEN ADVICE, AND, BASED 
ON THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK 

ADVICE FROM AN INDEPENDENT TAX ADVISOR. 

 
The mission of AALU is to promote, preserve and protect advanced life insurance planning for the benefit of our members, 

their clients, the industry and the general public.  
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